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State of South Dakota
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400I0280 SENATE COMMERCE COMMITTEE ENGROSSED  NO.

HB 1047 - 02/25/2003

Introduced by: The Committee on Commerce at the request of the Department of Commerce
and Regulation

FOR AN ACT ENTITLED, An Act to revise certain provisions concerning the requirements for1

utilization review and grievances for health carriers.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 58-17C-1 be amended to read as follows:4

58-17C-1. Terms used in this chapter mean:5

(1) "Adverse determination," a any of the following:6

(a) A determination by a health carrier or its designee utilization review7

organization that an admission, availability of care, continued stay, or other8

health care service has been reviewed and, based upon the information9

provided, a request by a covered person for a benefit under the health carrier's10

health benefit plan upon application of any utilization review technique does11

not meet the health carrier's requirements for medical necessity,12

appropriateness, health care setting, level of care or effectiveness, or is13

determined to be experimental or investigational and the requested service14

benefit is therefore denied, reduced, or terminated or payment is not provided15
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or made, in whole or in part, for the benefit;1

(b) The denial, reduction, termination, or failure to provide or make payment in2

whole or in part, for a benefit based on a determination by a health carrier or3

its designee utilization review organization of a covered person's eligibility to4

participate in the health carrier's health benefit plan; or5

(c) Any prospective review or retrospective review determination that denies,6

reduces, terminates, or fails to provide or make payment, in whole or in part,7

for a benefit;8

(2) "Ambulatory review," utilization review of health care services performed or provided9

in an outpatient setting;10

(3) "Authorized representative," a person to whom a covered person has given express11

written consent to represent the covered person for purposes of this Act,  a person12

authorized by law to provide substituted consent for a covered person, a family13

member of the covered person or the covered person's treating health care14

professional if the covered person is unable to provide consent, or a  health care15

professional if the covered person's health benefit plan requires that a request for a16

benefit under the plan be initiated by the health care professional. For any urgent care17

request, the term includes a health care professional with knowledge of the covered18

person's medical condition;19

(4) "Case management," a coordinated set of activities conducted for individual patient20

management of serious, complicated, protracted, or other health conditions;21

(4)(5) "Certification," a determination by a health carrier or its designee utilization review22

organization that an admission, availability of care, continued stay, or other health23

care service a request for a benefit under the health carrier's health benefit plan has24
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been reviewed and, based on the information provided, satisfies the health carrier's1

requirements for medical necessity, appropriateness, health care setting, level of care,2

and effectiveness;3

(5)(6) "Closed plan," a managed care plan or health carrier that requires covered persons to4

use participating providers under the terms of the managed care plan or health carrier5

and does not provide any benefits for out-of-network services except for emergency6

services;7

(6)(7) "Concurrent review," utilization review conducted during a patient's hospital stay or8

course of treatment in a facility or other inpatient or outpatient health care setting;9

(7)(8) "Consumer," someone in the general public who may or may not be a covered person10

or a purchaser of health care, including employers;11

(8)(9) "Covered benefits" or "benefits," those health care services to which a covered person12

is entitled under the terms of a health benefit plan;13

(9)(10) "Covered person," a policyholder, subscriber, enrollee, or other individual14

participating in a health benefit plan;15

(10)(11) "Director," the director of the Division of Insurance;16

(11)(12) "Discharge planning," the formal process for determining, prior to discharge17

from a facility, the coordination and management of the care that a patient18

receives following discharge from a facility;19

(12)(13) "Discounted fee for service," a contractual arrangement between a health20

carrier and a provider or network of providers under which the provider is21

compensated in a discounted fashion based upon each service performed and22

under which there is no contractual responsibility on the part of the provider23

to manage care, to serve as a gatekeeper or primary care provider, or to24



- 4 - HB 1047

provide or assure quality of care. A contract between a provider or network1

of providers and a health maintenance organization is not a discounted fee for2

service arrangement;3

(13)(14) "Emergency medical condition," the sudden and, at the time, unexpected onset4

of a health condition that requires immediate medical attention, if failure to5

provide medical attention would result in serious impairment to bodily6

functions or serious dysfunction of a bodily organ or part, or would place the7

person's health in serious jeopardy;8

(14)(15) "Emergency services," health care items and services furnished or required to9

evaluate and treat an emergency medical condition;10

(15)(16) "Facility," an institution providing health care services or a health care setting,11

including hospitals and other licensed inpatient centers, ambulatory surgical or12

treatment centers, skilled nursing centers, residential treatment centers,13

diagnostic, laboratory, and imaging centers, and rehabilitation, and other14

therapeutic health settings;15

(16)(17) "Grievance," a written complaint, or oral complaint if the complaint involves16

an urgent care request, submitted by or on behalf of a covered person17

regarding:18

(a) Availability, delivery, or quality of health care services;19

(b) Claims payment, handling, or reimbursement for health care services;20

(c) Any other matter pertaining to the contractual relationship between a covered21

person and the health carrier.22

A request for an expedited review need not be in writing;23

(17)(18) "Health benefit plan," a policy, contract, certificate, or agreement entered into,24
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offered, or issued by a health carrier to provide, deliver, arrange for, pay for,1

or reimburse any of the costs of health care services;2

(18)(19) "Health care professional," a physician or other health care practitioner3

licensed, accredited, or certified to perform specified health services consistent4

with state law;5

(19)(20) "Health care provider" or "provider," a health care professional or a facility;6

(20)(21) "Health care services," services for the diagnosis, prevention, treatment, cure,7

or relief of a health condition, illness, injury, or disease;8

(21)(22) "Health carrier," an entity subject to the insurance laws and regulations of this9

state, or subject to the jurisdiction of the director, that contracts or offers to10

contract, or enters into an agreement to provide, deliver, arrange for, pay for,11

or reimburse any of the costs of health care services, including a sickness and12

accident insurance company, a health maintenance organization, a nonprofit13

hospital and health service corporation, or any other entity providing a plan of14

health insurance, health benefits, or health services;15

(22)(23) "Health indemnity plan," a health benefit plan that is not a managed care plan16

or health carrier;17

(23)(24) "Intermediary," a person authorized to negotiate and execute provider18

contracts with health carriers on behalf of health care providers or on behalf of19

a network;20

(24)(25) "Managed care contractor," a person who establishes, operates, or maintains21

a network of participating providers; or contracts with an insurance company,22

a hospital or medical service plan, an employer, an employee organization, or23

any other entity providing coverage for health care services to operate a24
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managed care plan or health carrier;1

(25)(26) "Managed care entity," a licensed insurance company, hospital or medical2

service plan, health maintenance organization, or an employer or employee3

organization, or a managed care contractor that operates a managed care plan4

or health carrier or a managed care contractor. The term does not include a5

licensed insurance company unless it contracts with other entities to provide6

a network of participating providers;7

(26)(27) "Managed care plan," a plan operated by a managed care entity that provides8

for the financing or delivery of health care services, or both, to persons9

enrolled in the plan through any of the following:10

(a) Arrangements with selected providers to furnish health care services;11

(b) Explicit standards for the selection of participating providers; or12

(c) Financial incentives for persons enrolled in the plan to use the participating13

providers and procedures provided for by the plan;14

(27)(28) "Necessary information," includes the results of any face-to-face clinical15

evaluation or second opinion that may be required;16

(28)(29) "Network," the group of participating providers providing services to a health17

carrier;18

(29)(30) "Open plan," a managed care plan or health carrier other than a closed plan that19

provides incentives, including financial incentives, for covered persons to use20

participating providers under the terms of the managed care plan or health21

carrier;22

(30)(31) "Participating provider," a provider who, under a contract with the health23

carrier or with its contractor or subcontractor, has agreed to provide health24
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care services to covered persons with an expectation of receiving payment,1

other than coinsurance, copayments, or deductibles, directly or indirectly, from2

the health carrier;3

(31)(32) "Prospective review," utilization review conducted prior to an admission or the4

provision of a health care service or a course of treatment in accordance with5

a health carrier's requirement that the health care service or course of6

treatment, in whole or in part, be approved prior to its provision;7

(32)(33) "Quality assessment," the measurement and evaluation of the quality and8

outcomes of medical care provided to individuals, groups, or populations;9

(33)(34) "Quality improvement," the effort to improve the processes and outcomes10

related to the provision of care within the health plan;11

(34)(35) "Retrospective review," utilization review of medical necessity that is12

conducted after services have been provided to a patient, but any review of a13

request for a benefit that is not a prospective review request, which does not14

include the review of a claim that is limited to an evaluation of reimbursement15

levels, veracity of documentation, or accuracy of coding, or adjudication for16

payment;17

(35)(36) "Second opinion," an opportunity or requirement to obtain a clinical evaluation18

by a provider other than the one originally making a recommendation for a19

proposed health care service to assess the clinical medical necessity and20

appropriateness of the initial proposed health care service;21

(36)(37) "Secretary," the secretary of the Department of Health;22

(37)(38) "Stabilized," with respect to an emergency medical condition, that no material23

deterioration of the condition is likely, with reasonable medical probability, to24
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result or occur before an individual can be transferred;1

(38)(39) "Utilization review," a set of formal techniques used by a managed care plan2

or utilization review organization to monitor and evaluate the clinical medical3

necessity, appropriateness, and efficiency of health care services and4

procedures including techniques such as ambulatory review, prospective5

review, second opinion, certification, concurrent review, case management,6

discharge planning, and retrospective review; and7

(39)(40) "Utilization review organization," an entity that conducts utilization review8

other than a health carrier performing utilization review for its own health9

benefit plans.10

Section 2. That § 58-17C-37 be amended to read as follows:11

58-17C-37. A health carrier that conducts requires a request for benefits under the covered12

person's health plan to be subjected to utilization review shall implement a written utilization13

review program that describes all review activities, both delegated and nondelegated, for covered14

services provided for:15

(1) The filing of benefit requests;16

(2) The notification of utilization review and benefit determinations; and17

(3) The review of adverse determinations in accordance with §§ 58-17C-58 to 58-17C-18

63, inclusive.19

The program document shall describe the following:20

(1) Procedures to evaluate the clinical medical necessity, appropriateness, efficacy, or21

efficiency of health care services;22

(2) Data sources and clinical review criteria used in decision-making;23

(3) The process for conducting appeals of adverse determinations;24
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(4) Mechanisms to ensure consistent application of review criteria and compatible1

decisions;2

(5)(4) Data collection processes and analytical methods used in assessing utilization of health3

care services;4

(6)(5) Provisions for assuring confidentiality of clinical and proprietary information;5

(7)(6) The organizational structure that periodically assesses utilization review activities and6

reports to the health carrier's governing body; and7

(8)(7) The staff position functionally responsible for day-to-day program management.8

A health carrier shall prepare an annual summary report in the format specified of its9

utilization review program activities and file the report, if requested, with the director and the10

secretary of the Department of Health.11

Section 3. That § 58-17C-40 be amended to read as follows:12

58-17C-40. A health carrier shall issue utilization review decisions and benefit determinations13

in a timely manner pursuant to the requirements of §§ 58-17C-34 to 58-17C-57, inclusive. A14

health carrier shall obtain all information required to make a utilization review decision, including15

pertinent clinical information. A health carrier shall have a process to ensure that utilization16

reviewers apply clinical review criteria in conducting utilization review consistently.17

Section 4. That § 58-17C-46 be amended to read as follows:18

58-17C-46. When conducting utilization review, the health carrier shall collect only the19

information necessary, including pertinent clinical information, to certify the admission,20

procedure or treatment, length of stay, frequency, and duration of services make the utilization21

review or benefit determination.22

Section 5. That § 58-17C-48 be amended to read as follows:23

58-17C-48. A health carrier shall maintain written procedures pursuant to this chapter for24
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making standard utilization review decisions and benefit determinations on requests submitted1

to the health carrier by covered persons or their authorized representatives for benefits and for2

notifying covered persons and providers acting on behalf of covered persons of its decisions their3

authorized representatives of its determinations with respect to these requests within the4

specified time frames required under this chapter. In the event that a period of time is extended5

as permitted by this Act, due to a claimant's failure to submit information necessary to decide a6

prospective, retrospective, or disability claim, the period for making the benefit determination7

shall be tolled from the date on which the notification of the extension is sent to the claimant until8

the date on which the claimant responds to the request for additional information.9

Section 6. That § 58-17C-49 be amended to read as follows:10

58-17C-49. For initial prospective review determinations, other than allowed by this section,11

a health carrier shall make the determination and notify the covered person or, if applicable, the12

covered person's authorized representative of the determination, whether the carrier certifies the13

provision of the benefit or not, within two working a reasonable period of time appropriate to14

the covered person's medical condition, but in no event later than fifteen days of obtaining all15

necessary information regarding a proposed admission, procedure, or service requiring a review16

determination: after the date the health carrier receives the request. If the determination is an17

adverse determination, the health carrier shall make the notification of the adverse determination18

in accordance with § 58-17C-52.19

(1) In the case of a determination to certify an admission, procedure, or service, the20

health carrier shall notify the provider rendering the service by telephone within21

twenty-four hours of making the initial certification. If the admission, procedure, or22

service is not certified or if a confirmation code or number is not provided upon23

certification of the admission, procedure, or service, the health carrier shall provide24
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written or electronic confirmation of the telephone notification to the covered person1

and the provider within two working days of making the initial certification.2

(2) In the case of an adverse determination, the health carrier shall notify the provider3

rendering the service by telephone within twenty-four hours of making the adverse4

determination; and shall provide written or electronic confirmation of the telephone5

notification to the covered person and the provider within one working day of making6

the adverse determination.7

The time period for making a determination and notifying the covered person or, if8

applicable, the covered person's authorized representative of the determination pursuant to this9

section may be extended once by the health carrier for up to fifteen days, if the health carrier:10

(1) Determines that an extension is necessary due to matters beyond the health carrier's11

control; and12

(2) Notifies the covered person or, if applicable, the covered person's authorized13

representative, prior to the expiration of the initial fifteen-day time period, of the14

circumstances requiring the extension of time and the date by which the health carrier15

expects to make a determination.16

If the extension is necessary due to the failure of the covered person or the covered person's17

authorized representative to submit information necessary to reach a determination on the18

request, the notice of extension shall specifically describe the required information necessary to19

complete the request; and give the covered person or, if applicable, the covered person's20

authorized representative at least forty-five days from the date of receipt of the notice to provide21

the specified information.22

If the health carrier receives a prospective review request from a covered person or the23

covered person's authorized representative that fails to meet the health carrier's filing procedures,24
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the health carrier shall notify the covered person or, if applicable, the covered person's authorized1

representative of this failure and provide in the notice information on the proper procedures to2

be followed for filing a request. This notice shall be provided as soon as possible, but in no event3

later than five days following the date of the failure. The health carrier may provide the notice4

orally or, if requested by the covered person or the covered person's authorized representative,5

in writing. The provisions only apply in a case of failure that is a communication by a covered6

person or the covered person's authorized representative that is received by a person or7

organizational unit of the health carrier responsible for handling benefit matters and is a8

communication that refers to a specific covered person, a specific medical condition or symptom,9

and a specific health care service, treatment, or provider for which certification is being10

requested.11

Section 7. That § 58-17C-50 be amended to read as follows:12

58-17C-50. For concurrent review determinations, a health carrier shall make the13

determination within one working day of obtaining all necessary information:14

(1) In the case of a determination to certify an extended stay or additional services, the15

health carrier shall notify by telephone the provider rendering the service within one16

working day of making the certification; and the health carrier shall provide written17

or electronic confirmation to the covered person and the provider within one working18

day after the telephone notification. The written notification shall include the number19

of extended days or next review date, the new total number of days or services20

approved, and the date of admission or initiation of services.21

(2) In the case of an adverse determination, the health carrier shall notify by telephone the22

provider rendering the service within twenty-four hours of making the adverse23

determination; and the health carrier shall provide written or electronic notification24
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to the covered person and the provider within one working day of the telephone1

notification.2

For concurrent review determinations, if a health carrier has certified an ongoing course of3

treatment to be provided over a period of time or number of treatments:4

(1) Any reduction or termination by the health carrier during the course of treatment5

before the end of the period or number treatments, other than by health benefit plan6

amendment or termination of the health benefit plan, shall constitute an adverse7

determination; and8

(2) The health carrier shall notify the covered person of the adverse determination in9

accordance with § 58-17C-52 at a time sufficiently in advance of the reduction or10

termination to allow the covered person or, if applicable, the covered person's11

authorized representative to file a grievance to request a review of the adverse12

determination pursuant to sections 31 to 53, inclusive, of this Act and obtain a13

determination with respect to that review of the adverse determination before the14

benefit is reduced or terminated15

The health care service or treatment that is the subject of the adverse determination shall be16

continued without liability to the covered person until the covered person has been notified of17

the determination by the health carrier with respect to the internal review request made pursuant18

to sections 31 to 53, inclusive, of this Act.19

Section 8. That § 58-17C-51 be amended to read as follows:20

58-17C-51. For retrospective review determinations, a health carrier shall make the21

determination within a reasonable period of time, but in no event later than thirty working days22

of receiving all necessary information: after the date of receiving the benefit request.23

(1) In the case of a certification, the health carrier may notify in writing the covered person24
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and the provider rendering the service.1

(2) In the case of an adverse determination, the health carrier shall notify in writing the2

provider rendering the service and the covered person within five working days of making the3

adverse determination. If the determination is an adverse determination, the health carrier shall4

provide notice of the adverse determination to the covered person or, if applicable, the covered5

person's authorized representative in accordance with § 58-17C-52. The time period for making6

a determination and notifying the covered person or, if applicable, the covered person's7

authorized representative of the determination pursuant to this section may be extended once by8

the health carrier for up to fifteen days, provided the health carrier:9

(1) Determines that an extension is necessary due to matters beyond the health carrier's10

control; and11

(2) Notifies the covered person or, if applicable, the covered person's authorized12

representative, prior to the expiration of the initial thirty-day time period, of the13

circumstances requiring the extension of time and the date by which the health carrier14

expects to make a determination.15

If the extension under this section is necessary due to the failure of the covered person or,16

if applicable, the covered person's authorized representative to submit information necessary to17

reach a determination on the request, the notice of extension shall specifically describe the18

required information necessary to complete the request; and give the covered person or, if19

applicable, the covered person's authorized representative at least forty-five days from the date20

of receipt of the notice to provide the specified information.21

Section 9. That chapter 58-17C be amended by adding thereto a NEW SECTION to read22

as follows:23

For purposes of calculating the time periods within which a determination is required to be24
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made for prospective and retrospective reviews, the time period within which the determination1

is required to be made begins on the date the request is received by the health carrier in2

accordance with the health carrier's procedures established pursuant to § 58-17C-37. If the time3

period for making the determination for a prospective or retrospective review is extended due4

to the covered person or, if applicable, the covered person's authorized representative's failure5

to submit the information necessary to make the determination, the time period for making the6

determination shall be tolled from the date on which the health carrier sends the notification of7

the extension to the covered person or, if applicable, the covered person's authorized8

representative until the earlier of: the date on which the covered person or, if applicable, the9

covered person's authorized representative responds to the request for additional information or10

the date on which the specified information was to have been submitted. If the covered person11

or the covered person's authorized representative fails to submit the information before the end12

of the period of the extension, as specified in §§ 58-17C-49 and 58-17C-51, the health carrier13

may deny the certification of the requested benefit.14

Section 10. That § 58-17C-52 be amended to read as follows:15

58-17C-52. Any written notification of an adverse determination under this section shall16

include the principal, in a manner which is designed to be understood by the covered person, set17

forth:18

(1) The specific  reason or reasons for the adverse determination, the instructions for19

initiating an appeal, grievance, or reconsideration of the determination, and the20

instructions;21

(2) A reference to the specific plan provision on which the determination is based;22

(3) A description of additional material or information necessary for the covered person23

to complete the benefit request, including an explanation of why the material or24
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information is necessary to complete the request;1

(4) A description of the health carrier's grievance procedures established pursuant to2

sections 31 to 53, inclusive, of this Act, including time limits applicable to those3

procedures;4

(5) If the health carrier relied upon an internal rule, guideline, protocol, or other similar5

criterion to make the adverse determination, either the specific rule, guideline,6

protocol, or other similar criterion or a statement that a specific rule, guideline,7

protocol, or other similar criterion was relied upon to make the adverse determination8

and that a copy of the rule, guideline, protocol, or other similar criterion will be9

provided free of charge to the covered person upon request;10

(6) If the adverse determination is based on a medical necessity or experimental or11

investigational treatment or similar exclusion or limit, either an explanation of the12

scientific or clinical judgment for making the determination, applying the terms of the13

health benefit plan to the covered person's medical circumstances or a statement that14

an explanation will be provided to the covered person free of charge upon request;15

(7) If applicable, instructions for requesting a:16

(a) A copy of the rule, guideline, protocol, or other similar criterion relied upon17

in making the adverse determination, as provided in subdivision (5) of this18

section; or19

(b) The written statement of the scientific or clinical rationale used to make for the20

adverse determination, as provided in subdivision (6) of this section; and21

(8) A statement explaining the right of the covered person, as appropriate, to contact the22

Division of Insurance at any time for the assistance or, upon completion of the health23

carrier's grievance procedure process as provided under sections 31 to 53, inclusive,24
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of this Act, to file a civil suit in a court of competent jurisdiction.1

A health carrier shall may provide the clinical rationale in writing for an adverse2

determination to any party who received notice of the adverse determination and who follows3

the procedures for a request. The clinical rationale shall contain sufficient specificity to allow the4

covered person to understand the basis of the adverse determination notice required under this5

section in writing or electronically.6

Section 11. That § 58-17C-53 be repealed.7

58-17C-53. A health carrier shall have written procedures to address the failure or inability8

of a provider or a covered person to provide all necessary information for review. If the provider9

or a covered person will not release necessary information, the health carrier may deny10

certification.11

Section 12. That § 58-17C-54 be amended to read as follows:12

58-17C-54. In the certificate of coverage or member handbook provided to covered persons,13

a health carrier shall include a clear and comprehensive description of its utilization review14

procedures, including the procedures for obtaining review of adverse determinations, and a15

statement of rights and responsibilities of covered persons with respect to those procedures. A16

health carrier shall include a summary of its utilization review and benefit determination17

procedures in materials intended for prospective covered persons. A health carrier shall print on18

its membership cards a toll-free telephone number to call for utilization review and benefit19

decisions.20

Section 13. That § 58-17C-27 be amended to read as follows:21

58-17C-27. A health carrier shall cover emergency services necessary to screen and stabilize22

a covered person and may not require prior authorization of such services if a prudent layperson23

acting reasonably would have reasonably believed that an emergency medical condition existed.24
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With respect to care obtained from a noncontracting provider within the service area of a1

managed care plan, a health carrier shall cover emergency services necessary to screen and2

stabilize a covered person and may not require prior authorization of such services if a prudent3

layperson would have reasonably believed that use of a contracting provider would result in a4

delay that would worsen the emergency, or if a provision of federal, state, or local law requires5

the use of a specific provider. The coverage shall be at the same benefit level as if the service or6

treatment had been rendered by a participating provider.7

A health carrier shall cover emergency services if the plan, acting through a participating8

provider or other authorized designated representative of the health carrier, has authorized the9

provision of emergency services.10

Section 14. That § 58-17C-28 be amended to read as follows:11

58-17C-28. If a participating provider or other authorized designated representative of a12

health carrier authorizes emergency services, the health carrier may not retroactively deny13

subsequently retract its authorization after the emergency services have been provided, or reduce14

payment for a covered expense an item or service furnished in reliance on approval, unless the15

approval was based on a material misrepresentation about the covered person's health condition16

made by the provider of emergency services.17

Section 15. That § 58-17C-30 be amended to read as follows:18

58-17C-30. For immediately required post-evaluation or post-stabilization services, a health19

carrier shall provide access to an authorized a designated representative twenty-four hours a day,20

seven days a week, to facilitate review, or otherwise provide coverage with no financial penalty21

to the covered person.22

Section 16. That chapter 58-17C be amended by adding thereto a NEW SECTION to read23

as follows:24
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A health carrier shall establish written procedures in accordance with sections 16 to 24,1

inclusive, of this Act, for receiving benefit requests from covered persons or their authorized2

representatives and for making and notifying covered persons or their authorized representatives3

of expedited utilization review and benefit determinations with respect to urgent care requests4

and concurrent review urgent care requests.5

Section 17. That chapter 58-17C be amended by adding thereto a NEW SECTION to read6

as follows:7

For an urgent care request, unless the covered person or the covered person's authorized8

representative has failed to provide sufficient information for the health carrier to determine9

whether, or to what extent, the benefits requested are covered benefits or payable under the10

health carrier's health benefit plan, the health carrier shall notify the covered person or, if11

applicable, the covered person's authorized representative of the health carrier's determination12

with respect to the request, whether or not the determination is an adverse determination, as13

soon as possible, taking into account the medical condition of the covered person, but in no14

event later than seventy-two hours after the date of the receipt of the request by the health15

carrier. If the health carrier's determination is an adverse determination, the health carrier shall16

provide notice of the adverse determination in accordance with section 24 of this Act.17

Section 18. That chapter 58-17C be amended by adding thereto a NEW SECTION to read18

as follows:19

If the covered person or, if applicable, the covered person's authorized representative has20

failed to provide sufficient information for the health carrier to make a determination, the health21

carrier shall notify the covered person or, if applicable, the covered person's authorized22

representative either orally or, if requested by the covered person or the covered person's23

authorized representative, in writing of this failure and state what specific information is needed24
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as soon as possible, but in no event later than twenty-four hours after receipt of the request.1

Section 19. That chapter 58-17C be amended by adding thereto a NEW SECTION to read2

as follows:3

If the benefit request involves a prospective review urgent care request, the provisions of4

section 18 of this Act apply only in the case of a failure that:5

(1) Is a communication by a covered person or, if applicable, the covered person's6

authorized representative that is received by a person or organizational unit of the7

health carrier responsible for handling benefit matters; and8

(2) Is a communication that refers to a specific covered person, a specific medical9

condition or symptom, and a specific health care service, treatment, or provider for10

which approval is being requested.11

Section 20. That chapter 58-17C be amended by adding thereto a NEW SECTION to read12

as follows:13

The health carrier shall provide the covered person or, if applicable the covered person's14

authorized representative a reasonable period of time to submit the necessary information, taking15

into account the circumstances, but in no event less than forty-eight hours after the date of16

notifying the covered person or the covered person's authorized representative of the failure to17

submit sufficient information, as provided in sections 18 and 19 of this Act.18

Section 21. That chapter 58-17C be amended by adding thereto a NEW SECTION to read19

as follows:20

The health carrier shall notify the covered person or, if applicable, the covered person's21

authorized representative of its determination with respect to the urgent care request as soon as22

possible, but in no event more than forty-eight hours after the earlier of:23

(1) The health carrier's receipt of the requested specified information; or24
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(2) The end of the period provided for the covered person or, if applicable, the covered1

person's authorized representative to submit the requested specified information.2

If the covered person or the covered person's authorized representative fails to submit the3

information before the end of the period of the extension, as specified in section 20 of this Act,4

the health carrier may deny the certification of the requested benefit. If the health carrier’s5

determination is an adverse determination, the health carrier shall provide notice of the adverse6

determination in accordance with § 58-17C-52.7

Section 22. That chapter 58-17C be amended by adding thereto a NEW SECTION to read8

as follows:9

For concurrent review urgent care requests involving a request by the covered person or the10

covered person's authorized representative to extend the course of treatment beyond the initial11

period of time or the number of treatments, if the request is made at least twenty-four hours prior12

to the expiration of the prescribed period of time or number of treatments, the health carrier shall13

make a determination with respect to the request and notify the covered person or, if applicable,14

the covered person's authorized representative of the determination, whether it is an adverse15

determination or not, as soon as possible, taking into account the covered person's medical16

condition but in no event more than twenty-four hours after the date of the health carrier's receipt17

of the request. If the health carrier's determination is an adverse determination, the health carrier18

shall provide notice of the adverse determination in accordance with § 58-17C-52. The19

provisions of sections 17 to 21, inclusive, of this Act apply to concurrent review urgent care20

requests.21

Section 23. That chapter 58-17C be amended by adding thereto a NEW SECTION to read22

as follows:23

For purposes of calculating the time periods within which a determination is required to be24
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made under sections 17 to 22, inclusive, of this Act, the time period within which the1

determination is required to be made shall begin on the date the request is filed with the health2

carrier in accordance with the health carrier's procedures established pursuant to § 58-17C-373

for filing a request without regard to whether all of the information necessary to make the4

determination accompanies the filing.5

Section 24. That chapter 58-17C be amended by adding thereto a NEW SECTION to read6

as follows:7

If a health carrier's determination with respect to sections 17 to 22, inclusive, of this Act is8

an adverse determination, the health carrier shall provide notice of the adverse determination in9

accordance with this section. A notification of an adverse determination under this section shall,10

in a manner calculated to be understood by the covered person, set forth:11

(1) The specific reason or reasons for the adverse determination;12

(2) A reference to the specific plan provisions on which the determination is based;13

(3) A description of any additional material or information necessary for the covered14

person to complete the request, including an explanation of why the material or15

information is necessary to complete the request;16

(4) A description of the health carrier's internal review procedures established pursuant17

to sections 31 to 53, inclusive, of this Act, including any time limits applicable to18

those procedures;19

(5) A description of the health carrier's expedited review procedures established pursuant20

to sections 16 to 24, inclusive, of this Act;21

(6) If the health carrier relied upon an internal rule, guideline, protocol, or other similar22

criterion to make the adverse determination, either the specific rule, guideline,23

protocol, or other similar criterion or a statement that a specific rule, guideline,24
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protocol, or other similar criterion was relied upon to make the adverse determination1

and that a copy of the rule, guideline, protocol, or other similar criterion will be2

provided free of charge to the covered person upon request;3

(7) If the adverse determination is based on a medical necessity or experimental or4

investigation treatment or similar exclusion or limit, either an explanation of the5

scientific or clinical judgment for making the determination, applying the terms of the6

health benefit plan to the covered person's medical circumstances or a statement that7

an explanation will be provided to the covered person free of charge upon request;8

(8) If applicable, instructions for requesting:9

(a) A copy of the rule, guideline, protocol, or other similar criterion relied upon10

in making the adverse determination in accordance with subdivision (6) of this11

section; or12

(b) The written statement of the scientific or clinical rationale for the adverse13

determination in accordance with subdivision (7) of this section; and14

(9) A statement explaining the right of the covered person, as appropriate, to contact the15

Division of Insurance at any time for assistance or, upon completion of the health16

carrier's grievance procedure process as provided under sections 31 to 53, inclusive,17

of this Act, to file a civil suit in a court of competent jurisdiction.18

A health carrier may provide the notice required under this section orally, in writing or19

electronically. If notice of the adverse determination is provided orally, the health carrier shall20

provide written or electronic notice of the adverse determination within three days following the21

oral notification.22

Section 25. That § 58-17C-58 be amended to read as follows:23

58-17C-58. Each managed care plan or utilization review organization health carrier shall24
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establish and maintain a grievance system, approved by the director after consultation with the1

secretary of the Department of Health, which may include an impartial mediation provision, to2

provide reasonable procedures for the resolution of grievances initiated by any enrollee3

concerning the provision of health care services. Mediation may be made available to enrollees4

unless an enrollee elects to litigate a grievance prior to submission to mediation. No medical5

malpractice damage claim is subject to arbitration under §§ 58-17C-58 to 58-17C-63, inclusive.6

Each managed care plan or utilization review organization health carrier shall provide that if a7

grievance is filed which requires a review of services authorized to be provided by a practitioner8

or if a grievance is filed which requires a review of treatment which has been provided by a9

practitioner, the review shall include a similarly licensed peer whose scope of practice includes10

the services or treatment being reviewed health care professional who has appropriate training11

and experience in the field of medicine involved in the medical judgment.12

Section 26. That § 58-17C-59 be amended to read as follows:13

58-17C-59. The managed care plan or utilization review organization health carrier shall14

maintain records of grievances filed with it and shall submit to the director a summary report at15

such times and in such format as the director may require. The grievances involving other16

persons shall be referred to such persons with a copy to the director.17

Section 27. That § 58-17C-60 be amended to read as follows:18

58-17C-60. The managed care plan or utilization review organization health carrier shall19

maintain a record of each grievance filed with it for five years, and the director and the secretary20

of health shall have access to the records.21

Section 28. That § 58-17C-61 be repealed.22

58-17C-61. The director or the secretary may examine such grievance system provided for23

by § 58-17C-58.24
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Section 29. That § 58-17C-62 be repealed.1

58-17C-62. Each managed care plan or utilization review organization shall submit to the2

director and the secretary of health an annual report in a form prescribed by the director, after3

consultation with the secretary of health, which shall include:4

(1) A description of the procedures of the grievance system provided for by § 58-17C-58;5

and6

(2) The total number of grievances handled through such grievance system and a7

compilation of causes underlying the grievances filed.8

Section 30. That § 58-17C-20 be amended to read as follows:9

58-17C-20. Each managed care entity contractor, as defined in § 58-17C-1, shall register10

with the director prior to engaging in any managed care business in this state. The registration11

shall be is subject to the provisions of §§ 58-17C-64 to 58-17C-68, inclusive, and any applicable12

rules promulgated pursuant to those sections.13

Section 31. That chapter 58-17C be amended by adding thereto a NEW SECTION to read14

as follows:15

A health carrier shall maintain in a register written records to document all grievances16

received during a calendar year. A request for a first level review of a grievance involving an17

adverse determination shall be processed in compliance with sections 34 to 37, inclusive, of this18

Act, but is not required to be included in the register. A request for an additional voluntary19

review of a grievance involving an adverse determination that may be conducted pursuant to20

sections 43 to 49, inclusive, of this Act, shall be included in the register. For each grievance the21

register shall contain, at a minimum, the following information:22

(1) A general description of the reason for the grievance;23

(2) The date received;24
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(3) The date of each review or, if applicable, review meeting;1

(4) Resolution at each level of the grievance, if applicable;2

(5) Date of resolution at each level, if applicable; and3

(6) Name of the covered person for whom the grievance was filed.4

The register shall be maintained in a manner that is reasonably clear and accessible to the5

director. A health carrier shall retain the register compiled for a calendar year for five years.6

Section 32. That chapter 58-17C be amended by adding thereto a NEW SECTION to read7

as follows:8

A health carrier shall submit to the director, at least annually, a report in the format specified9

by the director. The report shall include for each type of health benefit plan offered by the health10

carrier:11

(1) The certificate of compliance required by section 33 of this Act;12

(2) The number of covered lives;13

(3) The total number of grievances;14

(4) The number of grievances for which a covered person requested an additional15

voluntary grievance review pursuant to sections 43 to 49, inclusive, of this Act;16

(5) The number of grievances resolved at each level, if applicable, and their resolution;17

(6) The number of grievances appealed to the director of which the health carrier has18

been informed;19

(7) The number of grievances referred to alternative dispute resolution procedures or20

resulting in litigation; and21

(8) A synopsis of actions being taken to correct problems identified.22

Section 33. That chapter 58-17C be amended by adding thereto a NEW SECTION to read23

as follows:24
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Except as specified of this Act, a health carrier shall use written procedures for receiving and1

resolving grievances from covered persons, as provided in sections 34 to 49, inclusive, of this2

Act. A health carrier shall file with the director a copy of the procedures required under this3

section, including all forms used to process requests made pursuant to sections 34 to 49,4

inclusive, of this Act. Any subsequent material modifications to the documents also shall be filed.5

The director may disapprove a filing received in accordance with this section that fails to comply6

with this Act or applicable rules. In addition, a health carrier shall file annually with the director,7

as part of its annual report required by sections 31 and 32 of this Act, a certificate of compliance8

stating that the health carrier has established and maintains, for each of its health benefit plans,9

grievance procedures that fully comply with the provisions of this Act. A description of the10

grievance procedures required under this section shall be set forth in or attached to the policy,11

certificate, membership booklet, outline of coverage, or other evidence of coverage provided to12

covered persons. The grievance procedure documents shall include a statement of a covered13

person’s right to contact the Division of Insurance for assistance at any time. The statement shall14

include the telephone number and address of the Division of Insurance.15

Section 34. That chapter 58-17C be amended by adding thereto a NEW SECTION to read16

as follows:17

Within one hundred eighty days after the date of receipt of a notice of an adverse18

determination sent pursuant to sections 1 to 24, inclusive, of this Act, and to §§ 58-17C-35 to19

58-17C-37, inclusive, a covered person or the covered person's authorized representative may20

file a grievance with the health carrier requesting a first level review of the adverse21

determination. The health carrier shall provide the covered person with the name, address, and22

telephone number of a person or organizational unit designated to coordinate the first level23

review on behalf of the health carrier. The health carrier shall designate a health care provider24
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or providers who have appropriate training and experience in the field of medicine involved in1

the medical judgement to evaluate the adverse determination. No health care provider or2

providers may have been involved in the initial adverse determination. In conducting the review,3

the reviewer or reviewers shall take into consideration all comments, documents, records, and4

other information regarding the request for services submitted by the covered person or the5

covered person's authorized representative, without regard to whether the information was6

submitted or considered in making the initial adverse determination.7

Section 35. That chapter 58-17C be amended by adding thereto a NEW SECTION to read8

as follows:9

No covered person has the right to attend, or to have a representative in attendance, at the10

first level review, but the covered person or, if applicable, the covered person's authorized11

representative is entitled to:12

(1) Submit written comments, documents, records, and other material relating to the13

request for benefits for the review or reviewers to consider when conducting the14

review; and15

(2) Receive from the health carrier, upon request and free of charge, reasonable access16

to, and copies of all documents, records and other information relevant to the covered17

person's request for benefits. A document, record, or other information shall be18

considered relevant to a covered person's request for benefits if the document, record,19

or other information:20

(a) Was relied upon in making the benefit determination;21

(b) Was submitted, considered, or generated in the course of making the adverse22

determination, without regard to whether the document, record, or other23

information was relied upon in making the benefit determination;24
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(c) Demonstrates that, in making the benefit determination, the health carrier, or1

its designated representatives consistently applied required administrative2

procedures and safeguards with respect to the covered person as other similarly3

situated covered persons; or4

(d) Constitutes a statement of policy or guidance with respect to the health benefit5

plan concerning the denied health care service or treatment for the covered6

person's diagnosis, without regard to whether the advice or statement was7

relied upon in making the benefit determination.8

The health carrier shall make the provisions of this section known to the covered person or,9

if applicable, the covered person's authorized representative within three working days after the10

date of receipt of the grievance.11

Section 36. That chapter 58-17C be amended by adding thereto a NEW SECTION to read12

as follows:13

A health carrier shall notify and issue a decision in writing or electronically to the covered14

person or, if applicable, the covered person's authorized representative within the following time15

frames:16

(1) With respect to a grievance requesting a first level review of an adverse determination17

involving a prospective review request, the health carrier shall notify and issue a18

decision within a reasonable period of time that is appropriate given the covered19

person's medical condition, but no later than thirty days after the date of the health20

carrier's receipt of the grievance requesting the first level review made pursuant to21

section 34 of this Act; or22

(2) With respect to a grievance requesting a first level review of an adverse determination23

involving a retrospective review request, the health carrier shall notify and issue a24
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decision within a reasonable period of time, but no later than sixty days after the date1

of the health carrier's receipt of the grievance requesting the first level review made2

pursuant to section 34 of this Act.3

For purposes of calculating the time periods within which a determination is required to be4

made and notice provided under this section, the time period shall begin on the date the5

grievance requesting the review is filed with the health carrier in accordance with the health6

carrier's procedures established pursuant to section 33 of this Act for filing a request without7

regard to whether all of the information necessary to make the determination accompanies the8

filing.9

Section 37. That chapter 58-17C be amended by adding thereto a NEW SECTION to read10

as follows:11

The decision issued pursuant to section 36 of this Act shall set forth in a manner calculated12

to be understood by the covered person or, if applicable, the covered person's authorized13

representative and include the following:14

(1) The titles and qualifying credentials of the person or persons participating in the first15

level review process (the reviewers);16

(2) A statement of the reviewers' understanding of the covered person's grievance;17

(3) The reviewers' decision in clear terms and the contract basis or medical rationale in18

sufficient detail for the covered person to respond further to the health carrier's19

position;20

(4) A reference to the evidence or documentation used as the basis for the decision;21

(5) For a decision involving an adverse determination:22

(a) The specific reason or reasons for the adverse determination;23

(b) A reference to the specific plan provisions on which the determination is based;24
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(c) A statement that the covered person is entitled to receive, upon request and1

free of charge, reasonable access to, and copies of, all documents, records, and2

other information relevant, as the term, relevant, is defined in section 35 of this3

Act, to the covered person's benefit request;4

(d) If the health carrier relied upon an internal rule, guideline, protocol, or other5

similar criterion to make the adverse determination, either the specific rule,6

guideline, protocol, or other similar criterion or a statement that a specific rule,7

guideline, protocol, or other similar criterion was relied upon to make the8

adverse determination and that a copy of the rule, guideline, protocol, or other9

similar criterion will be provided free of charge to the covered person upon10

request;11

(e) If the adverse determination is based on a medical necessity or experimental or12

investigational treatment or similar exclusion or limit, either an explanation of13

the scientific or clinical judgment for making the determination, applying the14

terms of the health benefit plan to the covered person's medical circumstances15

or a statement that an explanation will be provided to the covered person free16

of charge upon request; and17

(f) If applicable, instructions for requesting:18

(i) A copy of the rule, guideline, protocol, or other similar criterion relied19

upon in making the adverse determination, as provided in subsection (d)20

of this section; or21

(ii) The written statement of the scientific or clinical rationale for the22

determination, as provided in subsection (e) of this section;23

(6) If applicable, a statement indicating:24
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(a) A description of the process to obtain an additional voluntary review of the1

first level review decision involving an adverse determination, if the covered2

person wishes to request a voluntary second level review pursuant to section3

36 of this Act;4

(b) The written procedures governing the voluntary review, including any required5

time frame for the review; and6

(c) The covered person's right to bring a civil action in a court of competent7

jurisdiction;8

(7) If applicable, the following statement: "You and your plan may have other voluntary9

alternative dispute resolution options, such as mediation. One way to find out what10

may be available is to contact your state insurance director."; and11

(8) Notice of the covered person's right to contact the Division of Insurance for12

assistance at any time, including the telephone number and address of the Division of13

Insurance.14

Section 38. That chapter 58-17C be amended by adding thereto a NEW SECTION to read15

as follows:16

A health carrier shall establish written procedures for a standard review of a grievance that17

does not involve an adverse determination. The procedures shall permit a covered person or the18

covered person's authorized representative to file a grievance that does not involve an adverse19

determination with the health carrier under sections 39 to 42, inclusive, of this Act.20

Section 39. That chapter 58-17C be amended by adding thereto a NEW SECTION to read21

as follows:22

No covered person has the right to attend, or to have a representative in attendance at the23

standard review, but the covered person or the covered person's authorized representative is24



- 33 - HB 1047

entitled to submit written material for the person or persons designated by the carrier pursuant1

to section 40 of this Act to consider when conducting the review. The health carrier shall make2

the provisions of this section known to the covered person or, if applicable, the covered person's3

authorized representative within three working days after the date of receiving the grievance.4

Section 40. That chapter 58-17C be amended by adding thereto a NEW SECTION to read5

as follows:6

Upon receipt of the grievance, a health carrier shall designate a person or persons to conduct7

the standard review of the grievance. The health carrier may not designate the same person or8

persons to conduct the standard review of the grievance that denied the claim or handled the9

matter that is the subject of the grievance. The health carrier shall provide the covered person10

or, if applicable, the covered person's authorized representative with the name, address, and11

telephone number of a person designated to coordinate the standard review on behalf of the12

health carrier.13

Section 41. That chapter 58-17C be amended by adding thereto a NEW SECTION to read14

as follows:15

The health carrier shall notify in writing the covered person or, if applicable, the covered16

person's authorized representative of the decision within twenty working days after the date of17

receipt of the request for a standard review of a grievance filed pursuant to section 39 of this18

Act. The time frame for notification may be varied subject to the following:19

(1) Subject to subdivision (2) of this section, if, due to circumstances beyond the carrier's20

control, the health carrier cannot make a decision and notifies the covered person or,21

if applicable, the covered person's authorized representative pursuant to this section22

within twenty working days, the health carrier may take up to an additional ten23

working days to issue a written decision; and24
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(2) A health carrier may extend the time for making and notifying the covered person or,1

if applicable, the covered person's authorized representative in accordance with2

subdivision (1) of this section, if, on or before the twentieth working day after the3

date of receiving the request for a standard review of a grievance, the health carrier4

provides written notice to the covered person or, if applicable, the covered person's5

authorized representative of the extension and the reasons for the delay.6

Section 42. That chapter 58-17C be amended by adding thereto a NEW SECTION to read7

as follows:8

The written decision issued pursuant to section 41 of this Act shall contain:9

(1) The titles and qualifying credentials of the person or persons participating in the10

standard review process (the reviewers);11

(2) A statement of the reviewers' understanding of the covered person's grievance;12

(3) The reviewers' decision in clear terms and the contract basis in sufficient detail for the13

covered person to respond further to the health carrier's position;14

(4) A reference to the evidence or documentation used as the basis for the decision;15

(5) If applicable, a statement indicating:16

(a) A description of the process to obtain an additional review of the standard17

review decision if the covered person wishes to request a voluntary second18

level review pursuant to section 36 of this Act; and19

(b) The written procedures governing the voluntary review, including any required20

time frame for the review; and21

(6) Notice of the covered person's right, at any time, to contact the Division of Insurance,22

including the telephone number and address of the Division of Insurance.23

Section 43. That chapter 58-17C be amended by adding thereto a NEW SECTION to read24
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as follows:1

A health carrier that offers managed care plans shall establish a voluntary review process for2

its managed care plans to give those covered persons who are dissatisfied with the first level3

review decision made pursuant to sections 34 to 37, inclusive, of this Act, or who are dissatisfied4

with the standard review decision made pursuant to sections 38 to 42, inclusive, of this Act, the5

option to request an additional voluntary review, at which the covered person or the covered6

person's authorized representative has the right to appear in person at the review meeting before7

designated representatives of the health carrier. This section does not apply to health indemnity8

plans.9

A health carrier required by this section to establish a voluntary review process shall provide10

covered persons or their authorized representatives with notice pursuant to subdivision (6) of11

section 37 of this Act or subdivision (5) of section 42 of this Act, as appropriate, of the option12

to file a request with the health carrier for an additional voluntary review of the first level review13

decision received under sections 34 to 37, inclusive, of this Act, or the standard review decision14

received under sections 38 to 42, inclusive, of this Act.15

Section 44. That chapter 58-17C be amended by adding thereto a NEW SECTION to read16

as follows:17

Upon receipt of a request for an additional voluntary review, the health carrier shall send18

notice to the covered person or, if applicable, the covered person's authorized representative of19

the covered person's right to:20

(1) Request the opportunity to appear in person before a review panel of the health21

carrier's designated representatives within five working days after the date of receipt22

of the notice;23

(2) Receive from the health carrier, upon request, copies of all documents, records, and24
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other information that is not confidential or privileged relevant to the covered person's1

request for benefits;2

(3) Present the covered person's case to the review panel;3

(4) Submit written comments, documents, records, and other material relating to the4

request for benefits for the review panel to consider when conducting the review both5

before and, if applicable, at the review meeting;6

(5) If applicable, ask questions of any representative of the health carrier on the review7

panel; and8

(6) Be assisted or represented by an individual of the covered person's choice.9

The covered person's right to a fair review may not be made conditional on the covered10

person's appearance at the review.11

Section 45. That chapter 58-17C be amended by adding thereto a NEW SECTION to read12

as follows:13

With respect to a voluntary review of a first level review decision made pursuant to sections14

34 to 37, inclusive, of this Act, a health carrier shall appoint a review panel to review the request.15

In conducting the review, the review panel shall take into consideration all comments,16

documents, records, and other information regarding the request for benefits submitted by the17

covered person or the covered person's authorized representative pursuant to section 44 of this18

Act, without regard to whether the information was submitted or considered in reaching the first19

level review decision. The decision of the panel is legally binding on the health carrier. 20

Except for an individual who was involved with the first level review decision who may be21

a member of the panel or appear before the panel to present information or answer questions,22

a majority of the panel shall be comprised of individuals who were not involved in the in the first23

level review decision made pursuant to sections 34 to 37, inclusive, of this Act.24



- 37 - HB 1047

The health carrier shall ensure that a majority of the individuals conducting the additional1

voluntary review of the first level review decision made pursuant to sections 34 to 37, inclusive,2

of this Act, are health care professionals who have appropriate expertise. If a reviewing health3

care professional without the expertise required by this section is not reasonably available and4

there has been a denial of a health care service, the reviewing health care professional may not:5

(1) Be a provider in the covered person's health benefit plan; and6

(2) Have a financial interest in the outcome of the review.7

Section 46. That chapter 58-17C be amended by adding thereto a NEW SECTION to read8

as follows:9

With respect to a voluntary review of a standard review decision made pursuant to sections10

38 to 42, inclusive, of this Act, a health carrier shall appoint a review panel to review the request.11

The decision of the panel is legally binding on the health carrier.12

An employee or representative of the health carrier who was involved with the standard13

review decision may be a member of the panel or appear before the panel to present information14

or answer questions. A majority of the panel shall be comprised of employees or representatives15

of the health carrier who were not involved in the standard review decision made pursuant to16

sections 38 to 42, inclusive, of this Act.17

Section 47. That chapter 58-17C be amended by adding thereto a NEW SECTION to read18

as follows:19

If a covered person or the covered person's authorized representative requests the20

opportunity to appear in person before the review panel appointed pursuant to sections 45 and21

46 of this Act, the procedures for conducting the review shall include the following provisions:22

(1) The review panel shall schedule and hold a review meeting within forty-five working23

days after the date of receipt of the request;24
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(2) The covered person or, if applicable, the covered person's authorized representative1

shall be notified in writing at least fifteen working days in advance of the date of the2

review meeting;3

(3) The health carrier shall not unreasonably deny a request for postponement of the4

review made by the covered person or the covered person's authorized representative;5

and6

(4) The review meeting shall be held during regular business hours at a location7

reasonably accessible to the covered person or, if applicable, the covered person's8

authorized representative.9

In any case in which a face-to-face meeting is not practical for geographic reasons, a health10

carrier shall offer the covered person or, if applicable, the covered person's authorized11

representative the opportunity to communicate with the review panel, at the health carrier's12

expense, by conference call, video conferencing, or other appropriate technology.13

If the health carrier desires to have an attorney present to represent the interests of the health14

carrier, the health carrier shall notify the covered person or, if applicable, the covered person's15

authorized representative at least fifteen working days in advance of the date of the review16

meeting that an attorney will be present and that the covered person may wish to obtain legal17

representation of his or her own.18

The review panel shall issue a written decision, as provided in section 49 of this Act, to the19

covered person or, if applicable, the covered person's authorized representative within five20

working days of completing the review meeting.21

Section 48. That chapter 58-17C be amended by adding thereto a NEW SECTION to read22

as follows:23

If the covered person or, if applicable, the covered person's authorized representative does24
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not request the opportunity to appear in person before the review panel within the specified1

timeframe provided under subdivision (1) of section 44 of this Act, the review panel shall issue2

a decision and notify the covered person or, if applicable, the covered person's authorized3

representative of the decision, as provided in section 49 of this Act, in writing or electronically,4

within forty-five working days after the earlier of:5

(1) The date the covered person or the covered person's authorized representative notifies6

the health carrier of the covered person's decision not to request the opportunity to7

appear in person before the review panel; or8

(2) The date on which the covered person's or the covered person's authorized9

representative's opportunity to request to appear in person before the review panel10

expires pursuant to subdivision (1) of section 44 of this Act.11

For purposes of calculating the time periods within which a decision is required to be made12

and notice provided under this section and section 47 of this Act and this section, the time period13

shall begin on the date the request for additional voluntary review is filed with the health carrier14

in accordance with the health carrier's procedures established pursuant to section 33 of this Act15

for filing a request without regard to whether all of the information necessary to make the16

determination accompanies the filing.17

Section 49. That chapter 58-17C be amended by adding thereto a NEW SECTION to read18

as follows:19

A decision issued pursuant to sections 47 and 48 of this Act shall include:20

(1) The titles and qualifying credentials of the members of the review panel;21

(2) A statement of the review panel's understanding of the nature of the grievance and all22

pertinent facts;23

(3) The rationale for the review panel's decision;24



- 40 - HB 1047

(4) A reference to evidence or documentation considered by the review panel in making1

that decision;2

(5) In cases concerning a grievance involving an adverse determination, the instructions3

for requesting a written statement of the clinical rationale, including the clinical review4

criteria used to make the determination; and5

(6) Notice of the covered person's right to contact the Division of Insurance for6

assistance at any time, including the telephone number and address of the Division of7

Insurance.8

Section 50. That chapter 58-17C be amended by adding thereto a NEW SECTION to read9

as follows:10

A health carrier shall establish written procedures for the expedited review of urgent care11

requests of grievances involving an adverse determination. In addition, a health carrier shall12

provide expedited review of a grievance involving an adverse determination with respect to13

concurrent review urgent care requests involving an admission, availability of care, continued14

stay, or health care service for a covered person who has received emergency services, but has15

not been discharged from a facility. The procedures shall allow a covered person or the covered16

person's authorized representative to request an expedited review under this section orally or in17

writing.18

A health carrier shall appoint an appropriate clinical peer or peers in the same or similar19

specialty as would typically manage the case being reviewed to review the adverse determination.20

The clinical peer or peers may not have been involved in making the initial adverse determination.21

Section 51. That chapter 58-17C be amended by adding thereto a NEW SECTION to read22

as follows:23

In an expedited review, all necessary information, including the health carrier's decision, shall24
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be transmitted between the health carrier and the covered person or, if applicable, the covered1

person's authorized representative by telephone, facsimile, or the most expeditious method2

available.3

Section 52. That chapter 58-17C be amended by adding thereto a NEW SECTION to read4

as follows:5

An expedited review decision shall be made and the covered person or, if applicable, the6

covered person's authorized representative shall be notified of the decision in accordance with7

section 53 of this Act as expeditiously as the covered person's medical condition requires, but8

in no event more than seventy-two hours after the date of receipt of the request for the expedited9

review. If the expedited review is of a grievance involving an adverse determination with respect10

to a concurrent review urgent care request, the service shall be continued without liability to the11

covered person until the covered person has been notified of the determination.12

For purposes of calculating the time periods within which a decision is required to be made13

under this section, the time period within which the decision is required to be made shall begin14

on the date the request is filed with the health carrier in accordance with the health carrier's15

procedures established pursuant to section 33 of this Act for filing a request without regard to16

whether all of the information necessary to make the determination accompanies the filing.17

Section 53. That chapter 58-17C be amended by adding thereto a NEW SECTION to read18

as follows:19

A notification of a decision under sections 50 to 53, inclusive, of this Act shall, in a manner20

calculated to be understood by the covered person or, if applicable, the covered person's21

authorized representative, set forth the following:22

(1) The titles and qualifying credentials of the person or persons participating in the23

expedited review process (the reviewers);24
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(2) A statement of the reviewers' understanding of the covered person's grievance;1

(3) The reviewers' decision in clear terms and the contract basis or medical rationale in2

sufficient detail for the covered person to respond further to the health carrier's3

position;4

(4) A reference to the evidence or documentation used as the basis for the decision;5

(5) If the decision involves an adverse determination, the notice shall provide:6

(a) The reasons for the adverse determination;7

(b) A reference to the specific plan provisions on which the determination is based;8

(c) A description of any additional material or information necessary for the9

covered person to complete the request, including an explanation of why the10

material or information is necessary to complete the request;11

(d) If the health carrier relied upon an internal rule, guideline, protocol, or other12

similar criterion to make the adverse determination, either the specific rule,13

guideline, protocol, or other similar criterion or a statement that a specific rule,14

guideline, protocol, or other similar criterion was relied upon to make the15

adverse determination and that a copy of the rule, guideline, protocol, or other16

similar criterion will be provided free of charge to the covered person upon17

request;18

(e) If the adverse determination is based on a medical necessity or experimental or19

investigational treatment or similar exclusion or limit, either an explanation of20

the scientific or clinical judgment for making the determination, applying the21

terms of the health benefit plan to the covered person's medical circumstances22

or a statement that an explanation will be provided to the covered person free23

of charge upon request;24
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(f) If applicable, instructions for requesting:1

(i) A copy of the rule, guideline, protocol, or other similar criterion relied2

upon in making the adverse determination as provided in subsection (d)3

of this section; or4

(ii) The written statement of the scientific or clinical rationale for the5

adverse determination as provided in subsection (e) of this section;6

(g) A statement indicating the covered person's right to bring a civil action in a7

court of competent jurisdiction; and8

(h) The following statement: "You and your plan may have other voluntary9

alternative dispute resolution options, such as mediation. One way to find out10

what may be available is to contact your state insurance director."; and11

(i) A notice of the covered person's right to contact the Division of12

Insurance for assistance at any time, including the telephone number and13

address of the Division of Insurance.14

A health carrier may provide the notice required under this section orally, in writing, or15

electronically. If notice of the adverse determination is provided orally, the health carrier shall16

provide written or electronic notice of the adverse determination within three days following the17

date of the oral notification.18

Section 54. The director may promulgate rules, pursuant to chapter 1-26, pertaining to19

claims for group disability income plans. The rules shall be consistent with applicable federal20

requirements included in 29 CFR Part 2560.21

Section 55. That chapter 58-17C be amended by adding thereto a NEW SECTION to read22

as follows:23

For the purposes of this chapter, the term, urgent care request, means a request for a health24
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care service or course of treatment with respect to which the time periods for making a1

nonurgent care request determination:2

(1) Could seriously jeopardize the life or health of the covered person or the ability of the3

covered person to regain maximum function; or4

(2) In the opinion of a physician with knowledge of the covered person's medical5

condition, would subject the covered person to severe pain that cannot be adequately6

managed without the health care service or treatment that is the subject of the request.7

Except as provided in subdivision (1), in determining whether a request is to be treated as8

an urgent care request, an individual acting on behalf of the health carrier shall apply the9

judgment of a prudent layperson who possesses an average knowledge of health and medicine.10

Any request that a physician with knowledge of the covered person's medical condition11

determines is an urgent care request within the meaning of subdivisions (1) and (2) shall be12

treated as an urgent care request.13
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State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

337I0333 HOUSE LOCAL GOVERNMENT COMMITTEE

ENGROSSED  NO. HB 1073 - 01/30/2003

Introduced by: Representatives Michels, Buckingham, Burg, Cradduck, Elliott, Haverly,
Hennies, Hunhoff, Kroger, LaRue, Madsen, Murschel, O'Brien, Olson (Mel),
Peterson (Jim), Rhoden, Schafer, and Teupel and Senators Ham, Dempster,
Knudson, Koetzle, McCracken, Moore, Olson (Ed), Reedy, Sutton (Dan), and
Symens

FOR AN ACT ENTITLED, An Act to revise certain voting and participation requirements1

related to bond issues involving two or more political subdivisions.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 6-3-3 be amended to read as follows:4

6-3-3. The governing body of each participating political subdivision may appropriate money5

or may also issue the general obligation bonds of the subdivision, as provided in chapter 6-8B6

for the authorization, issuance, and sale of bonds, for the payment of its share of the cost of the7

building or improvement. No bonds may be issued until unless provision has been made by each8

of the other participating subdivisions for the payment of the subdivision's share of the cost and9

if there are two participating subdivisions, one subdivision agrees to bear at least thirty percent10

of the estimated cost of the building or improvement or if there are three or more participating11

subdivisions, at least two of the subdivisions each agree to bear at least twenty percent of the12

estimated cost of the building or improvement. The bonds may be issued if a simple majority of13
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all voters voting on the bond issue approve the bond issue.1



350 copies of this document were printed by the South Dakota
Legislative Research Council at a cost of $.027 per page. v  Insertions into existing statutes are indicated by underscores.

Deletions from existing statutes are indicated by overstrikes.

State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

633I0240 HOUSE STATE AFFAIRS COMMITTEE ENGROSSED 

NO. HB 1079 - 02/19/2003

Introduced by: Representatives Murschel, Buckingham, Burg, Cradduck, Cutler, Dykstra,
Elliott, Hackl, Haverly, Hennies, Kroger, LaRue, McCoy, O'Brien, Olson
(Mel), Peterson (Jim), Rhoden, Schafer, and Solum and Senators Abdallah,
Dempster, Koetzle, Kooistra, McCracken, Moore, Reedy, Sutton (Dan), and
Symens

FOR AN ACT ENTITLED, An Act to revise certain eligibility restrictions related to secondary1

school extracurricular activities.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 13-32-9 be amended to read as follows:4

13-32-9. Any person adjudicated, convicted, or the subject of a suspended imposition of5

sentence for possession, use, or distribution of controlled substances or marijuana as defined in6

chapter 22-42 is ineligible to participate in any extracurricular activity at any secondary school7

accredited by the Department of Education and Cultural Affairs for one year. However, if the8

person has been adjudicated, convicted, or the subject of a suspended imposition of sentence for9

possession or use of marijuana as defined in chapter 22-42, the one-year suspension may be10

reduced to sixty school days if the person participates in an assessment with a certified chemical11

dependency counselor or completes an accredited intensive prevention program. If the12

assessment indicates the need for a higher level of care, the student is required to complete the13
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prescribed program before becoming eligible to participate in extracurricular activities. Upon a1

subsequent adjudication, conviction, or suspended imposition of sentence for possession, use,2

or distribution of controlled substances or marijuana by a court of competent jurisdiction, that3

person is ineligible to participate in any extracurricular activity while that person is attending any4

school accredited by the Department of Education and Cultural Affairs. Upon such a5

determination in any juvenile proceeding the Unified Judicial System shall give notice of that6

determination to the South Dakota High School Activities Association and the chief7

administrator of the school in which the person is enrolled.8

As used in this section, the term, extracurricular activity, means any activity sanctioned by9

the South Dakota High School Activities Association.10
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State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

265I0395 SENATE AGRICULTURE AND NATURAL RESOURCES

COMMITTEE ENGROSSED  NO. HB 1122 -
 02/25/2003

Introduced by: Representatives Konold and Sebert and Senator McCracken

FOR AN ACT ENTITLED, An Act to provide certain hunting and fishing privileges to persons1

on active duty in the armed forces.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That chapter 41-6 be amended by adding thereto a NEW SECTION to read as4

follows:5

Any resident who is on active duty in the armed forces of the United States and who is6

stationed at a location outside the state may fish and hunt small game without payment of a fee7

or the applicable hunting and fishing license authorizing the activity. However, if the resident is8

hunting migratory birds, the resident shall obtain a migratory bird certification permit and federal9

migratory bird stamp. While engaged in the permitted activity, the resident shall have in10

possession and display appropriate military orders indicating the resident is on active duty11

stationed outside of South Dakota and a valid South Dakota driver's license or South Dakota12

identification card. This Act does not apply to any person who is serving on active duty for13

training as a member of the armed forces reserve or national guard.14
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State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

572I0665
HOUSE ENGROSSED  NO. HB 1196 - 02/21/2003

This bill has been extensively amended (hoghoused) and may no longer be consistent with
the original intention of the sponsor.

Introduced by: Representatives Peterson (Bill), Michels, and Olson (Mel) and Senators
Bogue, Brown, and Moore

FOR AN ACT ENTITLED, An Act to provide for the periodic review of the agencies of state1

government.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. For the purposes of this Act, the term, state agency, means any department,4

division, office, commission, board, or any other unit of state government. The term does not5

include any local unit of government.6

Section 2. The executive board of the Legislative Research Council shall establish and7

appoint the members of one or more interim committees each year to review one or more state8

agencies. The executive board shall establish a schedule whereby each state agency is reviewed9

by an interim committee once every ten years.10

Section 3. Any committee appointed pursuant to this Act shall implement the procedures of11

this Act and may establish its own procedures for the review and evaluation required by this Act.12

Section 4. Each committee shall hold public hearings and receive testimony from the public13

and all interested parties. The state agency under review shall bear the burden of establishing that14

sufficient public need is present to justify its continued existence. The state agency under review15
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shall provide the committee with the following information:1

(1) The identity of all offices under the direct or advisory control of the state agency;2

(2) All powers, duties, and functions currently performed by the state agency;3

(3) All constitutional, statutory, or other authority under which the powers, duties, and4

functions of the state agency are carried out;5

(4) Any powers, duties, or functions which the state agency is performing and which is6

duplicated by another state agency within the state including the manner in which, and7

the extent to which, the duplication of effort is occurring and any recommendations8

as to eliminating the duplications;9

(5) Any powers, duties, or functions which are inconsistent with current and projected10

public needs and which should be terminated or altered; and11

(6) Any other information which the committee feels is necessary and proper to carry out12

its review and evaluative duties.13

Section 5. To determine whether a sufficient public need for continuing the state agency is14

present, a committee shall take into consideration the following factors concerning the state15

agency:16

(1) The extent to which any information required to be furnished to the reviewing17

committee pursuant to section 4 of this Act has been omitted, misstated, or refused,18

and the extent to which conclusions reasonably drawn from the information are19

adverse to the legislative intent inherent in the powers, duties, and functions as20

established in the enabling legislation creating the state agency, or is inconsistent with21

present or projected public demands or needs;22

(2) The extent to which statutory changes have been recommended which would benefit23

the public in general as opposed to benefiting the state agency;24
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(3) The extent to which the operation of the state agency has been efficient and1

responsive to the public needs;2

(4) The extent to which the state agency has encouraged the persons regulated to report3

to it concerning the impact of its rules and decisions regarding improved services,4

economy of service, or availability of service to the public;5

(5) The extent to which the public has been encouraged to participate in rule and decision6

making as opposed to participation solely by persons regulated;7

(6) The extent to which complaints have been expeditiously processed to completion in8

the public interest; and9

(7) Any other relevant criteria which the committee deems necessary and proper in10

reviewing and evaluating the sufficient public need for continuance of the state11

agency.12

Section 6. The Department of Legislative Audit shall furnish, upon request of a committee,13

any relevant information including the reports of audits of the state agency under review.14

Section 7. Each committee shall submit reports recommending either the continuation,15

revision, or termination of the state agency under review to the executive board of the16

Legislative Research Council for distribution to legislators and the Governor before the first17

legislative day of the ensuing regular legislative session.18

Section 8. Each committee shall submit its recommendations concerning the state agency and19

laws that it believes should be repealed or revised to the Legislature in one or more bills.20
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State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

806I0608 SENATE AGRICULTURE AND NATURAL RESOURCES

COMMITTEE ENGROSSED  NO. HB 1215 -
 02/25/2003

Introduced by: Representatives Hundstad, Bradford, Elliott, Frost, Novstrup, and Sigdestad
and Senators Dennert, Sutton (Duane), and Vitter

FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the records kept by1

taxidermists and the inspection of taxidermists.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 41-6-33 be amended to read as follows:4

41-6-33. It is a Class 2 misdemeanor for a person to preserve or mount birds, animals, or fish5

that do not belong to himself such person does not own without a taxidermist's license or in6

violation of the conditions of the license or the rules of the Game, Fish and Parks Commission.7

A taxidermist's license permits the licensee to have in his possession at his the taxidermist's8

place of business, birds, animals, or fish, lawfully caught, taken, or killed, for the sole purpose9

of preserving or mounting the same them. Birds, animals, or fish or any part thereof may be10

transported by anyone having them legally in possession to a licensee for preserving or mounting11

only and for return by the licensee to the owner thereof.12

A taxidermist's license must be approved by the The Game, Fish and Parks Commission shall13

approve each taxidermist's license. The commission shall promulgate rules pursuant to chapter14
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1-26 setting the requirements for a taxidermist's license. Each licensee shall keep a written record1

of all birds, animals, and fish received by him the licensee. The record shall include the name and2

address of each specimen's owner, the number and species, and the dates of receipt and delivery3

of each specimen. The books, offices, or buildings in which records and specimens are kept shall4

at all times record shall be open made available for inspection by any representative of the5

Department of Game, Fish and Parks during normal business hours.6
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State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

570I0482 HOUSE JUDICIARY COMMITTEE ENGROSSED  NO.

SB 72 - 02/22/2003

Introduced by: Senators McCracken, Apa, Bogue, Moore, Sutton (Dan), and Vitter and
Representatives Konold, Burg, Cutler, Frost, Madsen, Nesselhuf, Schafer,
Sebert, Sigdestad, and Wick

FOR AN ACT ENTITLED, An Act to revise certain provisions related to notice for insufficient1

funds checks.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 22-41-3.1 be amended to read as follows:4

22-41-3.1. The holder of an insufficient funds check shall, before presenting it to the state's5

attorney for prosecution, serve a notice of dishonor upon the writer of the check, by registered6

or certified mail, return receipt requested, or by first class mail, supported by an affidavit of7

mailing sworn and retained by the sender, in the United States mail and addressed to the8

recipient's most recent address known to the sender. If the notice is mailed and not returned as9

undeliverable by the United States Postal Service, notice shall be conclusively presumed to have10

been given on the date of mailing. The holder of the dishonored check shall upon return of the11

receipt hold it for a period of at least five days, or eight days if notice is given by first class mail,12

and upon the expiration of that period shall present the check with the attached bank return,13

return receipt or affidavit of mailing, and copy of the dishonor notice to the state's attorney for14



- 2 - SB 72

prosecution.1
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State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

444I0525
HOUSE ENGROSSED  NO. SB 145 - 02/24/2003

Introduced by: Senators Sutton (Duane), Dennert, Duxbury, Moore, Sutton (Dan), and
Symens and Representatives Burg, Elliott, Frost, Hundstad, and Novstrup

FOR AN ACT ENTITLED, An Act to revise certain Central Plains Water Development District1

boundaries.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 46A-3A-2 be amended to read as follows:4

46A-3A-2. The Central Plains Water Development District is hereby established. The Central5

Plains Water Development District includes all of Hand County; Franklin, Union, Banner, Spring6

Lake, Illinois, Eden, Valley, Douglas, Washington, Loomis, Lincoln, William Hamilton,7

Holabird, Highmore, and Bramhall townships in Hyde County; Peoria, Mentor, Bryon, Logan,8

Blunt, Bretton, Harrold, Buckeye, Dry Run, and Canning townships in Hughes County; Lake and9

Elk townships in Sully County; Enterprise, Freedom, Emerson, Fairview, Saratoga, Pulaski,10

Myron, Devoe, Wesley, Bryant, Tamworth, Lafoon, Centerville, Pioneer, Orient, Arcade,11

Hillsdale, and Zell townships in Faulk County; Exline, Redfield, Lodi, Frankfort, Lake, Tulare,12

Crandon, Lincoln, Buffalo, Garfield, Belmont, and Cornwall townships in Spink County; Nance,13

Bonilla, Altoona, Pleasant View, Whiteside, Allen, Broadland, Fairfield, Iowa, Wessington,14

Wolsey, Hartland, Theresa, Valley, Sand Creek, Vernon, Dearborn, Clyde, Custer, Burr Oak,15
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Kellogg, Carlyle, Grant, and Clifton townships in Beadle County; Faulk, Hand, Hughes, Hyde,1

and Sully counties and all municipalities that lie wholly or partially within the included area or2

that are contiguous to the included area.3
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State of South Dakota
SEVENTY-EIGHTH SESSION

LEGISLATIVE ASSEMBLY, 2003

283I0370 HOUSE HEALTH AND HUMAN SERVICES

COMMITTEE ENGROSSED  NO. SB 172 - 02/22/2003

Introduced by: Senators Schoenbeck, Abdallah, Albers, Apa, Bogue, Diedrich (Larry),
Duenwald, Greenfield, Ham, Jaspers, Kelly, Kleven, Kloucek, Knudson,
Koetzle, Kooistra, Koskan, LaPointe, McCracken, Moore, Napoli, Olson
(Ed), Reedy, Sutton (Dan), Sutton (Duane), Symens, and Vitter and
Representatives Heineman, Bartling, Begalka, Bradford, Christensen, Cutler,
Davis, Dykstra, Elliott, Frost, Fryslie, Gassman, Glenski, Hackl, Haverly,
Hunhoff, Juhnke, Klaudt, Koistinen, Konold, Kraus, Lange, Lintz, Madsen,
McCaulley, McCoy, Michels, Miles, Novstrup, O'Brien, Olson (Ryan),
Pederson (Gordon), Peterson (Bill), Peterson (Jim), Putnam, Rave, Rhoden,
Rounds, Schafer, Sebert, Sigdestad, Smidt, Solum, Teupel, Van Etten, Van
Gerpen, Weems, and Wick

FOR AN ACT ENTITLED, An Act to require the Department of Health to place certain1

information on its website.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. The Department of Health shall, by January 1, 2004, develop and maintain a multi-4

media website that contains web pages covering each of the following topics:5

(1) Embryonic and fetal development at various gestational stages;6

(a) Anatomical and physiological characteristics; and7

(b) Survival possibilities of the unborn child;8

(2)  Abortion methods commonly used for each trimester of pregnancy;9

(3) Statistically significant abortion method risks, including infection, hemorrhage, danger10
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to subsequent pregnancies, and infertility;1

(4) Important pre-abortion procedures;2

(a) Confirmation of pregnancy via sonogram; and3

(b) Counseling and discussion of medical history to detect possible abortion risks;4

(5) Post-abortion psychological and emotional complications;5

(6) Parental notification as required by § 34-23A-7;6

(7) Assistance, benefits, and services:7

(a) Names and contact information of public and private agencies; and8

(b) Types and availability of public medical benefits and services;9

(8) Responsibility of the father of the unborn child;10

(9) Statistically significant pregnancy risks;11

(10) Adoption options:12

(a) Names and contact information of public and private agencies; and13

(b) Description of services.14

The state shall collect and maintain web statistics regarding the website developed and15

maintained pursuant to this section. However, no personal information may be collected.16

Section 2. That § 34-23A-10.1 be amended to read as follows:17

34-23A-10.1. No abortion may be performed except with the voluntary and informed consent18

of the female upon whom the abortion is to be performed. Except in the case of a medical19

emergency, consent to an abortion is voluntary and informed only if:20

(1) The female is told the following by the physician who is to perform the abortion or21

by the referring physician, at least twenty-four hours before the abortion:22

(a) The name of the physician who will perform the abortion;23

(b) The particular medical risks associated with the particular abortion procedure24
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to be employed including, when medically accurate, the risks of infection,1

hemorrhage, danger to subsequent pregnancies, and infertility;2

(c) The probable gestational age of the unborn child at the time the abortion is to3

be performed; and4

(d) The medical risks associated with carrying her child to term;5

(2) The female is informed, by telephone or in person, by the physician who is to perform6

the abortion, by the referring physician, or by an agent of either, at least twenty-four7

hours before the abortion:8

(a) That medical assistance benefits may be available for prenatal care, childbirth,9

and neonatal care;10

(b) That the father is liable to assist in the support of her child, even in instances11

in which the father has offered to pay for the abortion; and12

(c) That she has the right to review the printed materials described in13

§ 34-23A-10.3 and the website described in section 1 of this Act. The physician14

or his the physician's agent shall orally inform the female that the materials have15

been provided by the State of South Dakota at no charge to the female. If the16

female chooses to view the materials, they shall either be given to her at least17

twenty-four hours before the abortion or mailed to her at least seventy-two18

hours before the abortion by certified mail, restricted delivery to addressee,19

which means the postal employee can only deliver the mail to the addressee;20

(3) The female certifies in writing, prior to the abortion, that the information described21

in subdivisions (1) and (2) of this section has been furnished her, and that she has been22

informed of her opportunity to review the information described in § 34-23A-10.3;23

and24
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(4) Prior to the performance of the abortion, the physician who is to perform the abortion1

or his the physician's agent receives a copy of the written certification prescribed by2

subdivision (3).3

The physician may provide the information prescribed in subdivision (1) by telephone without4

conducting a physical examination or tests of the patient, in which case the information required5

to be supplied may be based on facts supplied the physician by the female and whatever other6

relevant information is reasonably available to the physician.7


